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Intra-Corporate Transferees: Between the Directive and 
the EU’s International Obligations 
 
 
Elspeth Guild* 
1. Introduction 
Directive 2014/66 on the conditions of entry and residence of third country nationals 
in the framework of an intra-corporate transfer was adopted on 15 May 2014 after a 
fairly short gestation period which commenced with the proposal for the legislation 
in 2011. Other contributions in this book examine the negotiations of the directive 
and its transposition into the law of the Member States. The World Trade Organisa-
tion (WTO) framework into which the directive arrived is also the subject of another 
chapter. Here, I will examine the ‘alternative’ EU framework of companies’ rights to 
transfer key personnel from outside the EU to a related entity within the EU which 
predates the directive and came into being through agreements between the EU and 
third countries. This framework was much influenced by developments in the WTO, 
in particular the successful conclusion of the Uruguay Round of negotiations in 1994 
which introduced trade in services as part of the menu of negotiated trade arrange-
ments designed to facilitate international economic transactions.  
Trade in services, unlike trade in goods, includes the movement of people across 
international borders as part of service provision. Taking as my case study the EU 
Russia Agreement 1997, I will compare the provisions of that agreement regarding 
companies’ rights to transfer key personnel from outside the EU to a related entity 
within the EU with those of the directive. For the sake of simplicity I will refer to the 
provisions of the agreement and those of the directive as intra-corporate transfers for 
the purposes of the comparison. Of particular interest are those provisions where the 
EU Russia Agreement is more liberal regarding the conditions of these transfers than 
the directive. In the early 1990s, the ambitions of EU-Russia relations were quite 
extensive. Subsequent events and frictions (including though not starting with the 
Russian invasion of Georgia in 2008) have cooled these expectations.1 Nonetheless, 
and notwithstanding EU sanctions against Russia following the annexation of Cri-
mea,2 the EU Russia Agreement has continued in force regulating the majority of 
trade between the parties.  
The earlier Partnership and Cooperation Agreements (the Europe Agreements) 
with Central and Eastern European countries (which became Member States of the 
                                                        
*  Elspeth Guild is Jean Monnet Professor ad personam at Radboud University Nijmegen, the Nether-
lands.  
1  H.  Haukkala, The EU-Russia strategic partnership: the limits of post-sovereignty in international relations, Lon-
don: Routledge 2010. 
2  K. Raik, N. Helwig & J. Jokela. EU Sanctions Against Russia: Europe brings a hard edge to its economic 
power, The Finnish Institute of International Affairs (FIIA) Briefing Paper 162, Helsinki: FIIA, 2014. 
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EU in 2004 and 2007) were the templates on the basis of which a wide range of 
agreements were settled, in particular, with successor states of the Soviet Union and 
the former Yugoslavia.3 The agreements contain sections on labour conditions (gen-
erally limited to equal treatment rights and social security, for example Articles 23 et 
seq of the Russia Agreement), on establishment of companies (which includes the 
movement of key personnel for example Article 28 et seq of the Russia Agreement) 
and services (for example Articles 36 et seq Russia Agreement). A general feature of 
the agreements is the safeguarding of visa, border and migration issues as matters of 
national law to be complied with (for example Articles 48 and 50 of the Russia 
Agreement). However, the application of national law is subject to a limitation: na-
tional laws and regulations regarding entry and stay, work, labour conditions and the 
establishment of natural persons must be applied in such as manner as to nullify or 
impair the benefits accruing to the parties under the agreement. This language has a 
WTO origin. 
2. WTO and the EU 
The WTO and EU constitute two distinct legal orders which share little in common.4 
However, the successful conclusion of the Uruguay Round in 1994 brought trade in 
services into the WTO realm and in doing so raised awareness generally about the 
importance of services.5 This was a new field of international trade which was being 
opened up through the WTO and the subject was rather fashionable. At the same 
time, the EU was grappling with the fall of the Berlin Wall and the emergence of a 
substantial number of new countries out of the dissolution of the Soviet Union. By 
1994, the dice had already been cast as to which states formerly behind the Iron Cur-
tain6 would be invited to join the EU in the short and longer term7 and which has 
culminated so far in the big enlargement of 2004,8 the arrival of Bulgaria and Roma-
nia in 2007 and Croatia in 2013. Those former Eastern Block states which were 
                                                        
3  A.G.M. Böcker & E. Guild, Implementation of the Europe agreements in France, Germany, the Netherlands and 
the UK: movement of persons, Brighton: Platinum Publishing Ltd 2002; E. Guild, N. Rollason & R. 
Copeman-Hill, A Guide to the Right of Establishment under the Europe Agreements, London: Baileys Shaw 
& Gillett 1996. 
4  G. De Búrca & J. Scott, The Impact of the WTO on EU Decision-making, Cambridge Mass.: Harvard Law 
School 2000; E.-U. Petersmann, The GATT/WTO dispute settlement system: international law, international 
organizations and dispute settlement. London-The Hague-Boston: Martinus Nijhoff Publishers 1997. 
5  B. Hoekman, ‘Assessing the general agreement on trade in services’, World Bank Discussion Pa-
pers, Florence: European University Institute 1995, p. 327-364 W.J. Drake & N. Kalypso. ‘Ideas, in-
terests, and institutionalization: “trade in services” and the Uruguay Round’, International Organiza-
tion 46.1 (1992): 37-100. 
6  W. Churchill, Iron Curtain Speech, Toledo, OH:Great Neck Pub. 2009. 
7  G. Amato & J. Batt (eds), The Long-Term Implications of EU Enlargement: The Nature of the New Border: 
Final Report of the Reflection Group, Robert Schuman Centre, Florence: European University Institute 
1999. 
8  Cyprus, Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovakia and Slovenia. 
R. Nahuis, ‘One size fits all?: Accession to the internal market; an industry-level assessment of EU 
enlargement’, Journal of Policy Modeling 26.5 (2004): 571-586. 
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unlikely to be invited or which would not wish to join the EU were still close or not 
so close neighbours of the EU. A smooth transition from trade with the Soviet Un-
ion and its allies to trade with the emerging states was of great importance to the EU. 
Many EU countries had strong trading links with their eastern neighbours and were 
suffering serious economic disruption as a result of the changed framework.9 The 
way forward chosen by the EU was to follow the WTO approach and to negotiate 
trade agreements with these successor and emerging states covering all important 
aspects of trade. The inclusion of services in the WTO in the new General Agree-
ment on Trade in Services (GATS)10 provided an impetus for a parallel move in the 
EU agreements with its neighbours but using an EU type model.  
In the scramble to regulate trade relations in particular with the new Russian 
Federation, the EU entered into an interim agreement in 1995 (which entered into 
force the following year)11 which covered only trade in goods (and related provi-
sions). This was followed two years later in 1997 by a Partnership and Cooperation 
Agreement which includes extensive provisions on trade in services.12 As in respect 
of GATS, the inclusion of trade in services would include the so called mode 4 – the 
movement of people across international borders to provide services.13  
The GATS’ definition of service provision covers two forms of free movement 
in EU law. The first is free movement of services, one of the four fundamental free-
doms of the EU.14 The second is the right of establishment which is a subcategory of 
another fundamental freedom, that of persons (it covers the free movement of legal 
persons as well as natural ones).15 While the EU treaties deal with the two categories 
somewhat differently and in different but related chapters, GATS rolls the two to-
gether – companies and people moving to provide services in another state come 
under the same heading without reference to the length of time they plan to stay. In 
the negotiation of the post 1990 agreements, the EU chose to follow the GATS 
model as far as including services but in the form of its own model dividing the 
GATS’ definition of services into the EU definition of services and establishment.  
                                                        
9  Y. Gorodnichenko, E.G. Mendoza & L.L. Tesar. ‘The Finnish great depression: From Russia with 
love’, The American Economic Review 102.4 (2012): 1619-1643. 
10  J.P. Batista, Juliana ‘General agreement on trade in services’, The Wiley-Blackwell Encyclopedia of Global-
ization, Hoboken: Wiley 2012). S.J. Tans, Service Provision and Migration: EU and WTO service trade liber-
alization and their impact on Dutch and UK Immigration Rules, Leiden: Brill 2017. 
11  Interim Agreement on trade and trade-related matters between the European Community, the 
European Coal and Steel Community and the European Atomic Energy Community, of the one 
part, and the Russian Federation, of the other part OJ L 247 (13/10/1995) 
12  Agreement on Partnership and Cooperation establishing a partnership between the European 
Communities and their Member States, of the one part, and the Russian Federation, of the other 
part OJ L 327 (28/11/1997).  
13  A. Carzaniga, ‘The GATS, Mode 4, and Pattern of Commitments.’ Moving People to Deliver Services 21 
Geneva: WTO 2003; M. Panizzon, Trade and Labor Migration. GATS Mode 4 and Migration Agreements, 
Occasional Papers 47, Geneva: Friedrich-Ebert-Stiftung 2010. 
14  C. Barnard, The substantive law of the EU: the four freedoms, Oxford: Oxford University Press 2013. 
15  J. Wouters, ‘Private international law and companies’  freedom of establishment,’ European Business 
Organization Law Review (EBOR) 2.1 (2001): 101-139; T. Bachner, ‘Freedom of establishment for 
companies: a great leap forward’, The Cambridge Law Journal 62.1 (2003): 47-50. 
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3. Between Services and Establishment 
For EU purposes, the key dividing line between services and establishment was es-
tablished in 1995 by the Court of Justice of the European Union (CJEU).16 The 
Court found that the key difference is not a question of time – how long the services 
would be provided in the host Member State – but a question of infrastructure.17 So 
long as a business does not acquire infrastructure in the State where the services is 
being provided then the activity will come within the scope of service provision. If 
the business does acquire infrastructure then the freedom being exercised becomes 
that of establishment. The right of services provision and establishment of legal per-
sons in EU law includes the right of companies and businesses to send their person-
nel to a host Member State to provide a service for the business there or to establish 
or work for an economic presence of the business in the host State.18 Thus the estab-
lishment part of the right of free movement of persons can include intra-corporate 
transferees. While the relevant provisions of the Treaty on the Functioning of the 
European Union are not particularly elaborate regarding the extent of the right of 
establishment, this right has been the subject of some jurisprudence from the Court 
of Justice in the form it takes in EU agreements with third countries. The Court con-
firmed that the right of establishment in the Europe Agreements while not having the 
same meaning as that in the EU Treaty may be sufficiently clear, precise and uncondi-
tional to have direct effect.19 In the same judgment, however, the Court defined the 
essential elements of self-employment as distinct from employment both for the 
purposes of the TFEU and the Europe Agreements. 
The cases which have come before the Court on the right of establishment of 
third country nationals have been essentially about individuals seeking to be self-
employed in a Member State.20 All these cases have arisen in circumstances where 
EU law does not provide a right of free movement of workers but does permit third 
country nationals to enter into self-employment – the situation of the Europe Agree-
ments).21 Under the agreements between the EU and these states (which applied 
before their accession to the EU) there was a right of establishment for natural per-
sons but no right of free movement of workers. As nationals of these countries ar-
rived in EU destinations and started exercising their right of self-employment they 
ran into difficulties with immigration authorities. A number of references went to the 
                                                        
16  C-55/94 Gebhard [1995) ECR 4165. J. Snell, Goods and services in EC law: a study of the relationship between 
the freedoms, Oxford: Oxford University Press on Demand 2002. 
17  G. Davies, ‘“Any place I hang my hat?’ or: Residence is the new nationality’, European Law Jour-
nal 11.1 (2005): 43-56.  
18  E. Guild & S. Peers. ‘Out of the Ghetto? The personal scope of EU law’, in:  K. Hailbronner & D. 
Thym, EU Immigration and asylum law, Leiden: Brill 2006, p. 81-114.C-43/93 Van der Elst ECR [1994] 
I-03803. The principle has been expressly acknowledged by the CJEU regarding service provision. It 
has yet to confirm that by extension this also applies to establishment where the employee sent to 
the host Member State is a third country national.  
19  Case C-268/99, Jany ECLI:EU:C:2001:616, EU:C:2001:616, [2001] ECR I-8615. 
20  Case C-257/99, Barkoci & Malik ECLI:EU:C:2001:491, EU:C:2001:491, [2001] 3; C-327/03 
Panayotova [2001] ECR I-6557; C-16/05 Tum & Dari 2006] EUECJ; C-438/00 Kolpak (Deutscher 
Handballbund) [2003] EECJ;  
21  A. Ott, Handbook on European Enlargement, Deventer: Kluwer International 2002. 
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CJEU on the meaning and scope of the right to self-employment under the agree-
ments.22 The consequence was an EU definition of self-employment as separate from 
employment and a development of the principle of direct effect of provisions in third 
country agreements where sufficiently clear, precise and unconditional.23 However, 
the provisions of these agreement granting an entitlement to businesses based in the 
third country to send their key personnel to work in a host Member State never came 
before the CJEU although it was included in the agreements.  
In the meantime, the provisions on establishment (including ICTs) included in 
the Europe Agreements were reproduced with occasional changes in many other 
agreements including (but not limited to) Algeria (2005), Armenia (1999), Azerbaijan 
(1999), Georgia (1999), Kazahkstan (1999), Kyrgyz Republic (1999), Moldova (1999), 
Russia (1997), Ukraine (1998 replaced in 2016), Uzbekistan (1999) and Jordan 
(2002).24 Extensive EU agreements with all of the Western Balkan states include not 
only provisions on establishment of companies but also a right of self-employment 
for individuals.25 Other agreements, such as the one with Egypt, refer to establish-
ment through a commitment to uphold the GATS rules (once again revealing the 
overlap between the two concepts in the GATS regime).26 
4. The Intersection of Establishment and National Law on Entry and Stay 
In the context of the Europe Agreements, the Court of Justice was required to ad-
dress the relationship of a right of establishment (self-employment in particular) with 
the safeguarding of national laws and regulations on entry and stay, work etc. which 
appear in those agreements in forms similar to that found in the subsequent third 
country agreements including that with Russia. The Court found that the power of 
the host Member State to apply its domestic rules regarding entry, stay and establish-
ment of natural persons to applications submitted by nationals of a party to a Europe 
Agreement is expressly subject to the condition that this does not nullify or impair 
the benefits accruing to the party under that Agreement.27 A visa requirement was 
found not to nullify and impair the right so long as neither the purpose nor the effect 
make it impossible or excessively difficult for the relevant third country nationals to 
exercise their rights under the agreement, ‘provided that the competent authorities of 
                                                        
22  A.G.M. Böcker & E. Guild, Implementation of the Europe agreements in France, Germany, the Netherlands and 
the UK: movement of persons, Brighton: Platinum Publishing Ltd 2002; Freedom of movement of self-
employed persons and the Europe Agreements’, European Journal of Migration and Law 4 (2002): 377-
393. 
23  C-268/99 Jany ECR [2001] I-08615; C-257/99 Barkoci & Malik ECR [2001] I-06557; C-235/99 
Kondova ECR [2001] I-06427. 
24  The European Commission website: http://ec.europa.eu/trade/policy/countries-and-regions/ 
(accessed 24 January 2018) provides an excellent map of all agreements together with a link to the 
treaty itself as published in the Official Journal. 
25  Albania, Macedonia, Montenegro and Serbia.  
26  Chapters 10 and 11 of the Agreement with Canada( CETA) cover only temporary stay – see 
http://ec.europa.eu/trade/policy/in-focus/ceta/ceta-chapter-by-chapter/, accessed 24 January 
2018. 
27  Case C-257/99, Barkoci & Malik ECLI:EU:C:2001:491. 
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the host Member State exercise their discretion in regard to applications for leave to 
enter for purposes of establishment, submitted pursuant to that Agreement at the 
point of entry into that State, in such a way that leave to enter can be granted to a 
[…] national lacking entry clearance on a basis other than that of the Immigration 
Rules if that person's application clearly and manifestly satisfies the same substantive 
requirements as those which would have been applied had be sought entry clearance 
in the [country of origin].’28  
5. Intra-Corporate Transferees in the EU Russia Agreement  
The principle of the EU Russia Agreement is to regulate trade between the two par-
ties. It is based on the principle of reciprocity limited to the two entities, their busi-
nesses and their nationals. The ICT Directive is designed to develop the area of free-
dom, security and justice within the EU. Its objective is to develop the EU’s common 
immigration policy, to ensure efficient management of migration flows and fair 
treatment of third country nationals residing legally in the Member States.29 Thus the 
objectives of the directive, which have external impacts on the movement of ICTs 
into the EU, are for the EU purely internal. While the EU Russia agreement applies 
to all 28 Member States, the ICT directive does not apply to the opted out Member 
States: Denmark, Ireland and the UK.  
The relationship of the agreement and the directive is clarified by the ICT direc-
tive at article 4(1) which states that it shall apply without prejudice to more favourable 
provisions of Union law, including bilateral and multilateral agreements concluded 
between the Union and its Member States on the one hand and one or more third 
countries on the other. Thus the EU principle that treaties, including those with third 
countries take priority over EU secondary legislation is clearly respected by the direc-
tive.30 
In both cases the agreement and the directive regulate the conditions according 
to which companies are entitled to move their personnel from a third country to any 
EU Member State to work for an entity within the EU which belongs to the company 
abroad. While the directive is carefully worded to include the conditions of entry and 
residence as well as rights, the agreement is more broad brush in its approach though 
it includes a proviso that the residence and work permits of ICT employees under the 
agreement shall only cover the period of ICT employment.31 The directive only per-
mits an ICT worker to work in one Member State with cumbersome provisions on 
intra-EU mobility (dealt with elsewhere in this volume). The agreement applies to all 
Member States but it does not specify whether once an ICT worker has been moved 
to one EU Member State to work for an entity related to the employer in an agree-
                                                        
28  Case C-257/99, Barkoci & Malik ECLI:EU:C:2001:491 
29  Preambles 1 and 2 Directive 2014/66. 
30  P. Koutrakos, EU international relations law, London: Bloomsbury Publishing 2015. 
31  Article 32(1) Agreement on Partnership and Cooperation establishing a partnership between the 
European Communities and their Member States, of the one part, and the Russian Federation, of 
the other part OJ L 327 (28/11/1997). 
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ment country, that employee should be able to move to another entity in another 
Member State so long as it is related to the principal enterprise in the third country. 
Intra-EU mobility of third country national personnel has only been judicially consid-
ered by the CJEU as regards service provision.32 In that series of cases, the Court 
held that the EU based employer could not be required to fulfill national work permit 
requirements for its third country national personnel moving between Member States 
to provide services as part of the employee’s employment where the employee was 
already lawfully employed by the employer in one Member State.33 
The chapter in the Russia agreement which deals with the issue is entitled ‘condi-
tions affecting the establishment and operation of companies’ (Title IV, Chapter II). 
The operative provision is couched in the language of non-discrimination – Article 
28(2) which states that the Union and its Member States shall grant to Union subsidi-
aries of Russian companies treatment no less favourable than that granted to other 
Union companies or to Union companies which are subsidiaries of any third country 
companies whichever is better, in respect of their operation (and in conformity with 
their legislation and regulations). There is also a duty not to impede the establishment 
of subsidiaries and branches. Article 30 defines ‘establishment’ for the purposes of 
the agreement which means the right of Union or Russian companies to take up 
economic activities by means of the setting up of subsidiaries and branches in Russia 
or in the EU respectively. A detailed examination of the key personnel provisions of 
the agreement in comparison with the ICT directive can be found below. 
 Article 34 of the Russia agreement requires the parties to use their best endeav-
ours to avoid taking any measures or actions which render the conditions for the 
establishment and operation of each other’s companies more restrictive than the 
situation existing on the day preceding the date of signature of the agreement. As will 
be identified below, the EU may be in breach of this undertaking as their best en-
deavours to ensure that the ICT directive does not render the conditions for an intra-
corporate transfer after the date of the agreement. As will be shown below, the direc-
tive does exactly that – it makes transfers more onerous which means that Russian 
companies are required to rely on the agreement to establish and defend their rights.  
A number of sectors are excluded from the agreement including air transport, 
inland waterways transport and maritime transport.34 Special provisions apply also to 
the banking services sector (Article 29).  
6. Comparing the EU Russian Agreement and the ICT Directive 
The treatment of ICTs in the EU Russia Agreement and the ICT Directive vary on a 
number of important issues. These are: 
                                                        
32  S. Peers, ‘Towards equality: Actual and potential rights of third-country nationals in the European 
Union’, Common Market L. Rev. 33 (1996): 7. 
33  C-43/93 Van Der Elst 9 August 1994. 
34  Article 35 Agreement on Partnership and Cooperation establishing a partnership between the Euro-
pean Communities and their Member States, of the one part, and the Russian Federation, of the 
other part OJ L 327 (28/11/1997). 
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? The definition of companies; 
? Definition of key personnel; 
? The definition of the relationships which qualify for intra-corporate transfers; 
? The required length of employment before transfer; 
? The conditions of employment; 
? Duration of the transfer; 
? Quotas or limitations.  
 
Starting with the definition of companies, the agreement defines a company (either 
Russian or EU) as a company set up in accordance with the relevant laws ( EU or 
Russian) which has its registered office or central administration or principal place of 
business in the territory of one of the parties. If the company has only its registered 
office in the territory of one of the parties, it will be considered a company of that 
party if its operations possess a real and continuous link with the economy of that 
party.35 In the directive, the undertaking (employer) as such is not defined. There is a 
definition of a group of undertakings which sets out the relationship necessary for the 
ICT to take place. This states that a ‘group of undertakings’ means two or more un-
dertakings recognised as linked under national law in the following ways: an under-
taking, in relation to another undertaking directly or indirectly, holds a majority of 
that undertaking's subscribed capital; controls a majority of the votes attached to that 
undertaking's issued share capital; is entitled to appoint more than half of the mem-
bers of that undertaking's administrative, management or supervisory body; or the 
undertakings are managed on a unified basis by the parent undertaking;’ (Article 3(l)). 
This definition is much more onerous than that contained in the Russian agreement 
which only requires a real and continuous link to Russia. There is no limitation re-
garding sharing holdings as such nor qualification regarding control of votes attached 
to share capital. Thus under the Russia agreement enterprises which would not be 
able to fulfil the conditions of the ICT directive would nonetheless qualify to send 
key personnel to an EU Member State.  
The definition of key personnel in the Russia agreement includes:  
(a)  persons working in a senior position with an organization, who primarily direct 
the management of the establishment (branch, subsidiary or joint venture), re-
ceiving general supervision or direction principally from the board of directors or 
stockholders of the business or their equivalent, including: 
- directing the establishment or a department or subdivision of the establishment, 
- supervising and controlling the work of other supervisory, professional or 
managerial employees, 
- having the authority personally to engage and dismiss or recommend engaging, 
dismissing or other personnel actions; and  
(b) persons working within an organization who possess uncommon knowledge 
essential to the establishment's service, research equipment, techniques or man-
                                                        
35  Article 30(h) ) Agreement on Partnership and Cooperation establishing a partnership between the 
European Communities and their Member States, of the one part, and the Russian Federation, of 
the other part OJ L 327 (28/11/1997). 
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agement. The assessment of such knowledge may reflect, apart from knowledge 
specific to the establishment, a high level of qualification referring to a type of 
work or trade requiring specific technical knowledge, including membership of 
an accredited profession; (Article 32(1)).  
 
In the ICT directive the scope of an ICT is limited to managers, specialists or trainee 
employees (Article 5(1)(c)). These are defined in Article 3 of the directive as follows: 
(a) ‘“manager” means a person holding a senior position, who primarily directs the 
management of the host entity, receiving general supervision or guidance principally 
from the board of directors or shareholders of the business or equivalent; that posi-
tion shall include: directing the host entity or a department or subdivision of the host 
entity; supervising and controlling work of the other supervisory, professional or 
managerial employees; having the authority to recommend hiring, dismissing or other 
personnel action;’ (b) ‘‘‘specialist’’ means a person working within the group of un-
dertakings possessing specialised knowledge essential to the host entity's areas of ac-
tivity, techniques or management. In assessing such knowledge, account shall be 
taken not only of knowledge specific to the host entity, but also of whether the per-
son has a high level of qualification including adequate professional experience refer-
ring to a type of work or activity requiring specific technical knowledge, including 
possible membership of an accredited profession;’ and (c) ‘‘‘trainee employee” means 
a person with a university degree who is transferred to a host entity for career devel-
opment purposes or in order to obtain training in business techniques or methods, 
and is paid during the transfer’. This definition is much more detailed and specific 
than that in the Russia agreement which means that key personnel who could qualify 
under the agreement may be excluded by the directive. However, the directive per-
mits trainee employees to be transferred, a category on which the agreement is silent. 
As regards the working relationship, the definition in Article 5 of the ICT direc-
tive states that the enterprise must ‘provide evidence of employment within the same 
undertaking or group of undertakings, from at least three up to twelve uninterrupted 
months immediately preceding the date of the intra-corporate transfer in the case of 
managers and specialists, and from at least three up to six uninterrupted months in 
the case of trainee employees;’. Further, Article 5((1)(c)(iv) requires ‘evidence that the 
third-country national will be able to transfer back to an entity belonging to that un-
dertaking or group of undertakings and established in a third country at the end of 
the intra-corporate transfer’.  
The obligation to show that the person will be transferred back is not present in 
the agreement. Further, the Russia agreement in Article 32(2)(c) only requires that ‘an 
'intra-corporate transferee' is defined as a natural person working within an organiza-
tion in the territory of a Party, and being temporarily transferred in the context of 
pursuit of economic activities in the territory of the other Party; the organization 
concerned must have its principal place of business in the territory of a Party and the 
transfer must be to an establishment of that organization, effectively pursuing like 
economic activities in the territory of the other Party.’ This is more flexible than the 
definition in the ICT directive. Article 32(2) of the agreement states ‘Key personnel 
of the abovementioned companies herein referred to as 'organizations' are 'intra-
corporate transferees' as defined in paragraph (c) in the following categories, pro-
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vided that the organization is a legal person and that the persons concerned have 
been employed by it or have been partners in it (other than as majority shareholders), 
for at least the year immediately preceding such movement…’ This opens also the 
possibility for partners of an enterprise to be ICTs under the agreement and situation 
not contemplated under the directive.  
While the agreement requires 12 months previous employment before a transfer 
can take place under its provisions, the ICT directive is more generous permitting 
‘evidence of employment within the same undertaking or group of undertakings, 
from at least three up to twelve uninterrupted months immediately preceding the date 
of the intra-corporate transfer in the case of managers and specialists, and from at 
least three up to six uninterrupted months in the case of trainee employees.’ (Article 
5(1)(b).  
Regarding conditions of employment, the Russia agreement requires ‘Subject to 
the laws, conditions and procedures applicable in each Member State, the [Union] 
and its Member States shall ensure that the treatment accorded to Russian nationals, 
legally employed in the territory of a Member State shall be free from any discrimina-
tion based on nationality, as regards working conditions, remuneration or dismissal, 
as compared to its own nationals.’ (Article 23, Labour Conditions). This provision 
applies to all Russian nationals working in EU Member States (not only ICTs) so will 
also apply to Russian workers under the other labour mobility directives such as the 
seasonal workers directive.36 As Friðriksdóttir has examined in detail, the right to 
equal treatment is not available to all third country national workers under the EU 
labour mobility directives and noticeable by its complete absence from the seasonal 
workers directive.37 Articles 5(4)38 and 18 ICT directive only provide for equal treat-
ment equivalent to similar jobs or equal to that of the posted workers directive39 
which is limited to minimum pay, maximum work periods, minimum annual leave, 
conditions of hiring out through temporary labour agencies, health and safety at work 
and equal treatment between men and women. Alternatively, the directive also in-
cludes the following areas for equal treatment: freedom of association, recognition of 
diplomas etc, some coordination of social security within the EU, old-age, invalidity 
                                                        
36  Directive 2014/36.  
37  B. Friðriksdóttir, What happened to equality?: the construction of the right to equal treatment of third-country 
nationals in European Union law on labour migration, Leiden: Brill 2017. 
38  Article 5(4) ‘Member States shall require that: (a)all conditions in the law, regulations, or administra-
tive provisions and/or universally applicable collective agreements applicable to posted workers in a 
similar situation in the relevant occupational branches are met during the intra-corporate transfer 
with regard to terms and conditions of employment other than remuneration. In the absence of a 
system for declaring collective agreements of universal application, Member States may base them-
selves on collective agreements which are generally applicable to all similar undertakings in the geo-
graphical area and in the profession or industry concerned, and/or collective agreements which have 
been concluded by the most representative employers and employee organisations at national level 
and which are applied throughout their national territory; (b) the remuneration granted to the third-
country national during the entire intra-corporate transfer is not less favourable than the remunera-
tion granted to nationals of the Member State where the work is carried out occupying comparable 
positions in accordance with applicable laws or collective agreements or practices in the Member 
State where the host entity is established.’ 
39  Directive 96/71. 
Between the Directive and the EU’s International Obligations 
 
 
65 
 
and statutory death pensions and access to goods and services. Member States are 
permitted under the directive to exclude family benefits (Article 18(3)). This is far 
from equal treatment in wages and working conditions including dismissal which 
applies under the agreement.  
The ICT directive limits the duration of a transfer in Article 12 as follows: ‘The 
maximum duration of the intra-corporate transfer shall be three years for managers 
and specialists and one year for trainee employees after which they shall leave the 
territory of the Member States unless they obtain a residence permit on another basis 
in accordance with Union or national law.’ No limitation on the duration of a transfer 
is included in the Russia agreement though transfers are temporary. Thus Russian 
companies can claim that the duration of their key personnel’s stay in the Member 
States limited to one and three years cannot be applied to them so long as the key 
personnel meet the conditions of the agreement. 
The ICT directive permits the Member States to ‘determine the volumes of ad-
mission of third-country nationals in accordance with Article 79(5) TFEU. On that 
basis, an application for an intra-corporate transferee permit may either be considered 
inadmissible or be rejected.’ (Article 6). No similar provision exists in the Russia 
agreement. As an international agreement of the EU with a third state, the Russia 
agreement has the same legal status as the EU treaties themselves.40 Thus the limita-
tion on volumes of admission of third country nationals contained in Article 79(5) 
TFEU which post-dates the Russia agreement and is inconsistent with it cannot be 
applied to Russian ICT workers coming to the EU in accordance with the agree-
ment’s provisions. The priority of the Russia agreement is expressly protected by 
Article 4(1) ICT directive. 
7. Conclusions 
There are two quite separate legal regimes which apply to the transfer of third coun-
try nationals from enterprises outside the EU to related ones inside the EU. The best 
know is the ICT directive which was adopted in 2014 and has received a substantial 
amount of publicity. The inclusion of mandatory transposition requirements in the 
directive means that the Member States have brought their national legislation into 
conformity with it (as set out in this book). The other regime is older, dating from 
early agreements of the EU with third countries, where a reciprocal system of estab-
lishment of enterprises between the parties was included in the agreement. While 
such provisions have appeared in many agreements, the most detailed as those which 
were concluded with countries in the 1990s and thereafter first with a view to acces-
sion to the EU (the Europe Agreements) and thereafter with many other states, suc-
cessors of the Soviet Union, the Western Balkans but also more widely. There is no 
mandatory transposition requirement in third country agreements which are directly 
binding on the Member States. The result has been that the provisions on ICTs in the 
                                                        
40  C. Barnard & S. Peers (eds.), European Union Law, Oxford:  Oxford University Press 2017. 
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agreements have been largely ignored by states and are to a great extent unknown to 
lawyers. 
As set out above, in the EU legal order, international agreements with third 
countries take priority over EU secondary law such as directives. This is expressly 
stated in relevant directives (and regulations) which are without prejudice to more 
favorable provisions of bi -and multilateral agreements (for instance Article 4(1)(b) 
ICT directive). Thus where a third country national ICT worker comes within the 
scope of such an agreement, the worker and his or her employer are entitled to rely 
on the more favorable provisions of the agreement to regulated the transfer. The 
provisions of an agreement may be directly effective if they are sufficient clear, pre-
cise and unconditional which means that they take effect directly in the EU legal 
order (including that of the Member States). But even where a provision of a third 
country agreement may not be directly effective, the priority of international agree-
ments recognized in the ICT directive means that the application of the directive 
must be consistent with the key personnel provisions of the agreement even if those 
provisions are not directly effective. This means that the provisions of the directive, 
where inconsistent with those of an international agreement to which the EU is a 
party must be interpreted in a manner consistent with the agreement even where this 
may mean disregarding a more onerous provision expressly stated in the directive. 
  
